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IN THE SUPREME COURT OF THE STATE OF IDAHO 
STATE OF IDAHO, 1 
1 
PlaintifflRespondent, 1 
) Supreme Court Docket #36454-2009 
VS. 1 
1 






APPELLANT'S REPLY BRIEF 
Appealed from the District Court of the Second Judicial District in the State of Idaho, 
In and For the County of Clearwater 
______-----________------------------------------------------------------------------------------------------------* 
The Honorable John Bradbury, District Judge Presiding 
Counsel for PlaintifflRespondent Counsel for DefendantlAppellant 
Lawrence G. Wasden 
Attorney General 
1299 N. Orchard St., Suite 110 
Boise, ID 83706 
John Charles Mitchell 
Clark and Feeney 
P.O. Box Drawer 285 
Lewiston, ID 83501 
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ARGUMENT 
A. THE DEFENDANT DOES NOT HAVE THE BURDEN TO ESTABLISH 
RESTITUTION. 
In reliance of its argument that the Court's restitution award was supported by substantial 
evidence, the State contends that Lombard did not present any evidence at the restitution hearing or 
propose an alternative restitution amount. This contention is erroneous, without merit, and lacks any 
support to the State's argument. 
First of all the burden for proving restitution is not upon the Defendant. The burden is for 
the victim, through the State, to establish the victim's actual loss. The burden is to establish the 
"actual" loss; not the estimated loss, nor the assumed loss, but the "actual" loss. See LC. $ 19- 
5304(2). Furthermore, according to said statute "a defendant shall not be required to make 
restitution in an amount beyond that authorized by this chapter." Id. Idaho law is clear that the only 
amount ofrestitution that a defendant can be ordered to pay is the actual loss of the victim unless the 
defendant agrees to a higher amount, and it is not the defendant's burden to establish the actual loss 
of the victim. At the hearing, Don Ebert testified that he could not put a black or white number on 
how much Lombard allegedly took. (Tr. pg. 290 11. 5-6). At the hearing, he also testified that he 
could not identify the exact date that Lombard allegedly began taking money from the store, how 
many times Lombard allegedly took money from the store, and the exact amount of each transaction 
that was allegedly taken. (Tr. pg. 293 11. 4-16). The order of restitution in this matter is not based 
on the actual loss of the victim and must be reversed. 
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It also needs to be pointed out that there was absolutely no communication to Lombard with 
regard to what the victims were seeking in restitution until the date of the restitution hearing. On 
April 20,2009, the same day as the restitution hearing, the State filed an Affidavit for Restitution. 
(See R. pp. 108- 15). Attached to the Affidavit was a letter from Don and Cammie Ebert stating that 
they believed that Lombard allegedly stole at least $100,000. (R. p. 11 1). The Ebert letter offers no 
evidence in support of this conclusion. Also attached to the Affidavit were two separate statistical 
calculations prepared by Don Ebert. (R. pp. 112-13). As Lombard has previously addressed in her 
Appellant's Brief these statistical calculations are based entirely on assumptions and speculations. 
Lombard was never given a restitution amount based on substantial evidence, and the State never 
proved the actual loss of the victim at the restitution hearing. Contrary to what the State seems to 
allege in its brief, the burden is not and cannot be on a defendant to establish a victim's actual loss. 
Clearly the order of restitution entered in this case must be reversed. 
B. THE ORDER OF RESTITUTION MUST BE REVERSED BECAUSE IT WAS 
NOT BASED ON THE ACTUAL LOSS OF THE VICTIM. 
A restitution award is limited to the actual loss of the victim. The statistical analysis adopted 
by the District Court does not establish actual loss. Every single factor used in the statistical analysis 
is based on estimates or assumptions. The amount taken per event, the amount taken per day, the 
days on which amounts were taken is based entirely on speculation and assumptions, not on 
evidence. The entire statistical model is based on assumptions and speculation and does not 
establish actual loss, which is what Idaho law requires an order of restitution to be based upon. The 
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State did not prove that Lombard took $16 each incident, the State did not prove that she took $160 
each day she worked, the State did not prove that she took $160 on each of the 523 days that she 
worked, and the State did not prove that Lombard took $85,000. The State did not prove that the 
victims actually lost $16 each incident, the State did not prove that the victims actually lost $160 
each day Lombard worked, the State did not prove that the victims actually lost $160 on each of the 
523 days that Lombard worked, and the State did not prove that the victims actually lost $85,000. 
In fact, the victim's letter to the District Court states they believe that they lost more, but again there 
is no evidence offered in support of this belief. The State did not establish the actual loss of the 
victim and thus the order of restitution must be reversed because it is not based on substantial 
evidence. 
CONCLUSION 
As stated before, this is a case that should have been resolved in its entirety by the parties' 
written Rule 11 Plea Agreement. Verna Lombard has always acknowledged that her conduct was 
wrong and that she should be required to pay restitution. However, the District Court's abuse of 
discretion led to a jury trial that was a foregone conclusion, a sentencing that relied upon 
assumptions and speculative evidence regarding restitution, and a restitution order that is purely 
speculative and is not based upon actual loss. This abuse of discretion has caused the Defendant to 
suffer manifest injustice to say the very least. 
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The State in its brief relies on what it believes to be substantial evidence to support the 
restitution award but none ofthis "evidence" establishes the actual loss ofthe victims to be $85,000 - 
the amount of the restitution award. The victims' restitution letter is contrary to the award. The 
insurance company's payment does not establish actual loss of $85,000. Lombard's admission of 
taking $50 to $60 "most days" between late June and her September arrest establish an actual loss 
of approximately $2,500. The use of no sale events is entirely speculative and does not offer any 
substantial evidence of an actual loss of $85,000. The amount of money found on Lombard's person 
on the date of arrest does not establish an actual loss of $85,000. The six days of video surveillance 
and observations of a customer does not establish an actual loss of $85,000. The statistical models 
are based entirely on speculation and assumptions. Restitution is based on "actual" loss. There is 
zero proof that Lombard took money every day she worked, which is the assumption the models are 
based upon. Increase in gross revenue does not establish actual loss of $85,000. 
Finally, Ebert's testimony that during her employment everybody in the community knew 
the Lombards purchased boats, four-wheelers, campers and Jeeps, and built a new house was 
improper testimony without foundation and should have been stricken and not considered by the 
District Court. It does not establish an actual loss of $85,000. These items were purchased from 
proceeds of an insurance claim resulting from a house fire. 
The District Court clearly abused its discretion with regard to the restitution order and 
sentencing in this case. Neither the restitution order, nor the sentence is supported by substantial 
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evidence in the record and as such, Verna Lombard respectfully requests that the restitution order 
and the sentence be reversed. 
The only evidence in the record that addresses the actual loss of the victims in this case are 
the admissions of Lombard -which set an actual loss of $2,580. Lombard respectfully requests that 
this Court reverse the District Court's restitution order, and order that restitution be set at $2,580, 
and that a more appropriate term of probation be entered consistent with the restitution amount. 
DATED this 1 lth day of March, 2010. 
CLARK AND FEENEY 
,* 
hell. a member of the firm. 
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CERTIFlCATE OF SERVICE 
I HEREBY CERTIFY that on the 1 lth day of March, 2010,I caused to be served a true and correct 
copy of the foregoing document by the method indicated below, and addressed to the following: 
By: f (. &,ML 
Attorne for DefendantIAppellant 
Lawrence G. Wasden 
Attorney General 
1299 N. Orchard St., Suite 1 10 
Boise, ID 83706 
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